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Summary 

Persons suspected of criminal or terrorist activity may be transferred from one State (i.e., country) 
to another for arrest, detention, and/or interrogation. Commonly, this is done through extradition, 
by which one State surrenders a person within its jurisdiction to a requesting State via a formal 
legal process, typically established by treaty. Far less often, such transfers are effectuated through 
a process known as “extraordinary rendition” or “irregular rendition.” These terms have often 
been used to refer to the extrajudicial transfer of a person from one State to another. In this report, 
“rendition” refers to extraordinary or irregular renditions unless otherwise specified. 

Although the particularities regarding the usage of extraordinary renditions and the legal authority 
behind such renditions are not publicly available, various U.S. officials have acknowledged the 
practice’s existence. During the Bush Administration, there was controversy over the use of 
renditions by the United States, particularly with regard to the alleged transfer of suspected 
terrorists to countries known to employ harsh interrogation techniques that may rise to the level 
of torture, purportedly with the knowledge or acquiescence of the United States. In January 2009, 
President Obama issued an Executive Order creating a special task force to review U.S. transfer 
policies, including the practice of rendition, to ensure compliance with applicable legal 
requirements. In August, the task force issued recommendations to ensure that U.S. transfer 
practices comply with applicable standards and do not result in the transfer of persons to face 
torture. These recommendations include strengthening procedures used to obtain assurances from 
a country that a person will not face torture if transferred there, and the establishment of 
mechanisms to monitor the treatment of transferred persons. 

This report discusses relevant international and domestic law restricting the transfer of persons to 
foreign states for the purpose of torture. The U.N. Convention against Torture and Other Cruel, 
Inhuman, or Degrading Treatment or Punishment (CAT), and its domestic implementing 
legislation (the Foreign Affairs Reform and Restructuring Act of 1998) impose the primary legal 
restrictions on the transfer of persons to countries where they would face torture. Both CAT and 
U.S. implementing legislation generally prohibit the rendition of persons to countries in most 
cases where they would more likely than not be tortured, though there are arguably limited 
exceptions to this prohibition. Historically, the State Department has taken the position that CAT’s 
provisions concerning the transfer of persons do not apply extraterritorially, though as a matter of 
policy the United States does not transfer persons in its custody to countries where they would 
face torture (U.S. regulations and statutes implementing CAT, however, arguably limit the 
extraterritorial transfer of individuals nonetheless). Under U.S. regulations implementing CAT, a 
person may be transferred to a country that provides credible assurances that the rendered person 
will not be tortured. Neither CAT nor its implementing legislation prohibit the rendition of 
persons to countries where they would be subject to harsh treatment not rising to the level of 
torture. Besides CAT, additional obligations may be imposed upon U.S. rendition practice via the 
Geneva Conventions, the War Crimes Act (as amended by the Military Commissions Act (RL. 
109-366), the International Covenant on Civil and Political Rights (ICCPR), and the Universal 
Declaration on Human Rights. 

Legislation was introduced in the 1 10 th Congress to limit or bar U.S. participation in renditions. It 
is possible that similar legislation will be proposed in the 1 1 1 th Congress. 
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Introduction 

Persons suspected of terrorist or criminal activity may be transferred from one State (i.e., country) 
to another to answer charges against them . 1 The surrender of a fugitive from one State to another 
is generally referred to as rendition. 2 A distinct form of rendition is extradition, by which one 
State surrenders a person within its territorial jurisdiction to a requesting State via a formal legal 
process, typically established by treaty between the countries . 3 However, renditions may be 
effectuated in the absence of extradition treaties, as well . 4 The terms “irregular rendition” and 
“extraordinary rendition” have been used to refer to the extrajudicial transfer of a person from 
one State to another, generally for the purpose of arrest, detention, and/or interrogation by the 
receiving State (for purposes of this report, the term “rendition” will be used to describe irregular 
renditions, and not extraditions, unless otherwise specified). Unlike in extradition cases, persons 
subject to this type of rendition typically have no access to the judicial system of the sending 
State by which they may challenge their transfer . 5 Sometimes persons are rendered from the 
territory of the rendering State itself, while other times they are seized by the rendering State in 
another country and immediately rendered, without ever setting foot in the territory of the 
rendering State . 6 Sometimes renditions occur with the consent of the State where the fugitive is 
located ; 7 other times, they do not . 3 



1 The surrender of persons to a requesting State to answer criminal charges was originally guided by principles of 
comity and reciprocity. Beginning in the late eighteenth century, the surrender of persons to a requesting State to 
answer charges increasingly became governed by formal extradition treaties between States (though the practice of 
extradition can be traced back to antiquity). For background, see CRS Report 98-958, Extradition To and From the 
United States: Overview of the Law and Recent Treaties, by Charles Doyle. In contrast to earlier practices, extradition 
treaties established formal procedures governing the surrender of persons from one treaty party to another, facilitating 
treaty parties’ shared interest in punishing certain crimes while providing persons with a legal means to challenge their 
proposed transfer to a requesting State. By the 20 th century, extradition treaties became the predominant means of 
permitting the transfer of persons from one State to another to answer charges against them. For background, see id. at 
1-3; M. Bassiouni, International Extradition: United States Law And Practice (4 th ed. 2002). 

2 Black’s Law Dictionary 1298-99 (7 111 ed. 1999). 

3 U.S. extradition procedures for transferring a person to another State are governed by the relevant treaty with that 
State, as supplemented by 18 U.S.C. §§3181-3196. U.S. law generally prohibits the extradition of individuals from the 
United States in the absence of a treaty. 18 U.S.C. §3181. 

4 For example, via statutory authorization, the U.S. may in the exercise of comity surrender a person to a foreign 
country to face criminal charges for committing a crime of violence against a U.S. national, if the offense is non- 
political in nature and the person is not a U.S. citizen, national, or permanent resident. 18 U.S.C. § 3181(b). Courts 
have also recognized that an extradition may be effectuated pursuant to a statute rather than a treaty. See Ntakirutimana 
v. Reno, 184 F.3d 419 (5 th Cir. 1999) (upholding surrender of Rwandan citizen to international tribunal, when surrender 
was authorized via executive agreement and implementing statute rather than treaty). 

5 Before the United States may extradite a person to another State, an extradition hearing must be held before an 
authorized judge or magistrate, during which the judge or magistrate must determine whether the person’s extradition 
would comply with the terms of the extradition treaty between the United States and the requesting State. Even if the 
magistrate or authorized judge finds extradition to be appropriate, a fugitive can still institute habeas corpus 
proceedings to obtain release from custody and thereby prevent his extradition, or the Secretary of State may decide not 
to authorize the extradition. See CRS Report 98-958, supra footnote 1. These protections do not apply in situations 
where an alien is being removed from the United States for immigration purposes. Nevertheless, separate procedural 
and humanitarian relief protections do pertain. 

6 In 2005, Khaled El-Masri, a German citizen of Lebanese descent, filed suit against a former CIA director and other 
persons for their involvement in his alleged rendition from Macedonia to a detention center in Afghanistan, where he 

was subjected to harsh interrogation for several months on account of suspected terrorist activities. El-Masri claimed 
that after the CIA discovered that its suspicions of El-Masri were mistaken, it released him in Albania. Don Van Natta 
Jr.& Souad Mekhennet, “German’s Claim of Kidnapping Brings Investigation of U.S. Link,’’ New York Times, January 
9, 2005, at 11. The federal district court dismissed El-Masri’ s claim without evaluating its merits, finding that the claim 
(continued...) 
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